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Article 5.3 
to protect public health policies from the tobacco industry 

 
 
 
 
 
 

<Problem 1> 

JAPAN TOBACCO INC. (JT) has significant power in 
Japan, both economically and politically. 
Japan’s Minister of Finance still owns 33.35% of 
the shares of JT. Furthermore, the Tobacco 
Business Law is incompatible with FCTC. The 
declared purpose of the law is “to promote the 
sound development of the Japanese tobacco 
industry, thereby securing national revenues.” 
The provision should be abolished, but the Diet 
is unlikely to amend the law. 

たばこ事業法第１条「この法律は、我が国たばこ産業の
健全な発展を図り、もつて財政収入の安定的確保及び国
民経済の健全な発展に資することを目的とする。 」 3 



Article 5.3  There are many violations of, 
      and non-compliance issues with, Article 5.3 in Japan. 
 

<Problem 2> 

The Ministry of Finance (MoF) hardly monitors JT 
from the perspective of FCTC and, to make matters 
worse, MoF publicly seems to allow JT “freedom 
of speech”.  

MoF and JT mutually exchange personnel.  

The retired officers from MoF also get high-level 
jobs in JT and earn significant pay. 

 

財務省官僚のＪＴへの「天下り」 
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<Problem 3> 

Some Diet members 
lawmakers allied with JT 
have strongly opposed 
and broke down the 
policies of the Ministry 
of Health (MoH).  

For example, MoH failed 
several times to set a 
target for reducing the 
percentage of smokers in 
Japan.  族議員の反対運動 
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（東洋経済「ガンの嘘」2007年3月24日 60頁より） 

Article 5.3  There are many violations of, 
      and non-compliance issues with, Article 5.3 in Japan. 



Article 5.3  There are many violations of, 
      and non-compliance issues with, Article 5.3 in Japan. <Problem 4> 

Around 2007 JT strongly opposed 
development(preparation) of a 
local ordinance in Kanagawa 
prefecture that aimed to protect 
people from second-hand smoke 
indoors and to restrict indoor 
smoking at public places, 
restaurants, hotels and similar 
facilities. In 2009, the indoor 
protection ordinance was passed  
as Japan's first one after a 
lengthy struggle, but was 
nevertheless weakened in its final 
form due to opposition. 6 



 

<Problem 5> 

JT always opposes tax 
increases on cigarettes 
for fear of a decrease 
in consumption. 

Every year, MoF invites 
JT and foreign tobacco 
industries to the 
government office to ask 
for their opinion about 
taxes. 
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（ＪＴ作成「たばこ税増税断固反対!!」と題するインターネットページより） 

Article 5.3  There are many violations of, 
      and non-compliance issues with, Article 5.3 in Japan. 



Article 5.3  There are many violations of, and non-
compliance issues with, Article 5.3 in Japan. 
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<Conclusion> 

Our NGO and anti-tobacco 
lawyers including myself 
have criticized each JT 
initiative and each 
instance of MoF’s 
failure to monitor JT, 
but they have ignored us. 

Our NGO has to maintain 
pressure of criticism 
and monitoring in 
accordance with FCTC 5.3. 
 

詳しくは、『禁煙学』第2版282～289頁 

拙著担当部分をご参照ください。 
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Article 19 Liability  
History of Tobacco Litigation in Japan  

 
 
 
 
 
 
 

In 1980 Passengers filed against Japan National 
Railways, Gov't and JT for increase of non-
smoking train carriages. 

In 1987 Judgment: Plaintiffs could not win. 

But through this social movement,  

National Railways increased non-smoking train 
carriages while the lawsuit was pending. 

・嫌煙権訴訟  

国鉄に対して列車の客室の半数以上を禁煙車にするよう求めた 

1980年4月8日提訴 87年3月27日判決 

→判決：一過性の害並びに不快感を受けることがあるが、具体的
な健康上の被害が生じるかは明らかでない。受任限度の範囲。 

→運動としては、禁煙車両の増加達成！ 10 



Article 19 Liability 
History of Tobacco Litigation in Japan  

 
 
 
 
 
 
 

Nagoya District court 

In 1994 non-smokers filed against JT for 
injunction of cigarette production or sale. In 
1999 Judgment, they lost. 

In 1998 they also file against PM. In 2002 
Judgment, they lost again. 

Judgment says: It is desirable to add more warning 
voluntarily. 
・名古屋 煙草製造販売禁止訴訟  

受動喫煙を理由にタバコ会社にタバコの製造販売の差止請求を提起した 

被告JT：1994年1月16日提訴 99年3月15日判決 

被告FM：1998年2月25日提訴 02年1月31日判決 

→判決：任意の措置として原告が請求する警告文のような表示を加えることが望ましい。 

しかし、受動喫煙による被害は、比較的軽微な急性影響や嫌悪感や不快感にすぎず、受
任限度の範囲内。健康被害・人格権侵害の立証がない。 11 



Article 19 Liability 
History of Tobacco Litigation in Japan  

 
 
 
 
 
 
 

Tokyo District court 

In 1998, 7 ex-smokers filed against JT and Gov't 
for damages and injunction. The plaintiffs were 
victims of tobacco related diseases, including 
lung cancer, larynx cancer and COPD. 

2003 Judgment:  Very terrible. Shameful to the 
world.   e.g. The Judgment says: Tobacco addiction 
is significantly less powerful than alcohol. 

 
・タバコ病裁判 第一次訴訟 東京地裁  

1998年 肺がん、喉頭がん、肺気腫のタバコ病被害者7名が原告となって、ＪＴや国を被
告として提訴。 

→しかし、判決(2003年10月21日)は、請求棄却。「たばこの依存性は、アルコールより
格段に低い」と判示。「判決は、世界の笑い者だという意味で、世界的なニュースだ」
と評される。 12 



Article 19 Liability 
History of Tobacco Litigation in Japan  

 
 
 
 
 
 
 

Yokohama District court 

In 2005, 3 ex-smokers filed against JT and Gov't 
for damages and injunction. The plaintiffs were 
victims of lung cancer and COPD. 

In 2010 Judgment. Its ruling made a little 
progress about harmful effect and addiction of 
tobacco.  But we could not win. 

In 2012 Tokyo High Court upheld it and stressed 
“tobacco is still an item of personal 
preference” 
・タバコ病裁判 第二次訴訟 横浜地裁  

2005年 肺がん、肺気腫の３名が原告となって、ＪＴや国を被告として提訴。 

 →判決(2010年1月20日)は、タバコの有害性と依存性は認めたが、違法性を否定。 

  高裁判決（2012年3月14日）は、「嗜好品」論を強調。 13 



Article 19 Liability 
History of Tobacco Litigation in Japan  

 
 
 
 
 
 
 

In 2004, 3 taxi drivers and 23 taxi passengers 
filed against Gov't for damages from passive 
smoking in taxis. 

In 2005 Plaintiffs could not win, but Good Judgment !! 

Saying: We cannot ignore the health effect of 
passive smoking on taxi drivers because of narrow 
space in a car. Complete non-smoking in all taxis 
is desirable. 
・タクシー 受動喫煙 国賠訴訟  

タクシー内の受動喫煙被害を理由に国（国土交通省）に賠償請求 

2004年7月22日提訴 05年12月20日判決 

→実質勝訴判決：タクシー乗務員は，分煙が不可能な狭い密閉されたタクシー内で副流
煙を恒常的に吸わされ，健康に及ぼす影響は看過しがたいものがある 

タクシーの全面禁煙化が望ましいというべき 

→タクシー協会等に働きかけ。禁煙タクシー2007年3月末時点３％から現在９０％を超え
るまで普及 
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(cont.)  

Taxi drivers case 

Good Judgment !! 

Saying: We cannot ignore 
the health effect of 
passive smoking on taxi 
drivers because of narrow 
space in a car. Complete 
non-smoking in all taxis 
is desirable. 
・タクシー 受動喫煙 国賠訴訟  

→実質勝訴判決 

→タクシー協会等に働きかけ。 

禁煙タクシー2007年3月末時点３％から現在
９０％を超えるまで普及 
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Article 19 Liability 
History of Tobacco Litigation in Japan 

Taxi drivers v.s Gov't case (cont.) 

 

The court didn't award damages. 

But the Good Judgment had powerful influence. 

The Plaintiffs persuaded taxi associations with 
the Judgment . 

Non-smoking taxi prevalence in Japan: 3% in 2007 
to over 90% in 2010    Dramatically Change !! 
 

・タクシー 受動喫煙 国賠訴訟  

タクシー内の受動喫煙被害を理由に国（国土交通省）に賠償請求 

2004年7月22日提訴 05年12月20日判決 

→タクシー協会等に働きかけ。禁煙タクシー2007年3月末時点３％から約３年半で90％
を超えるまで普及 
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Article 19 Liability 
History of Tobacco Litigation in Japan  Workplace 

 In 1999, a local gov't officer filed against 
Edogawa Ward in Tokyo as a laborer for damages from 
passive smoking in the office of his work place. 

In 2004 the plaintiff was awarded $500 in damage. 

The first win of the passive smoking case ! 

Tokyo district court judgment ruled the employer 
liability to give the necessary consideration to 
secure workers' safety and to protect workers 
health from passive smoking. 

It was very important ruling to subsequent cases. 
・平成16年(2004)7月12日東京地裁判決 
 江戸川区職員が職場での受動喫煙被害を理由に 
 30万円の慰謝料を江戸川区に求めた裁判。  
 裁判所は、安全配慮義務違反を認めて、 ５万円の慰謝料請求を認容した。 
 なお、本人訴訟であった（原告に弁護士がついていない）。 
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Article 19 Liability 
History of Tobacco Litigation in Japan: Workplace 

 Subsequent Cases in workplace:  
In 2006, in Sapporo Hokkaido: settlement 
agreement in the court ruling damages for 
$8,000 . 

In 2009, in Sapporo Hokkaido: settlement 
agreement in the court ruling damages for 
$70,000. This case was announced by major 
newspapers all over Japan. 

 
・平成18年10月19日札幌簡裁調停 
  女性会社員が職場での受動喫煙被害を理由に 
 100万円の慰謝料を会社に求めた調停事件。 
 裁判所において、80万円の調停が成立した。 

・平成21年(2009)3月4日札幌地裁滝川支部 和解 
 男性会社員が職場での受動喫煙被害を理由に 
 2300万円の損害賠償を会社に求めた裁判。 
 裁判所において、700万円の和解が成立した。 
 （左記新聞参照。） 
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Article 19 Liability 
History of Tobacco Litigation in Japan  Workplace 

 In 2010 a worker in a trial probation period asked 
the president of a small company consisting of 4 
workers for non-smoking work. The president fired 
him. The worker filed a suit against the company, 
claiming the dismissal should be treated as invalid. 

The plaintiff's  lawyer was me. 

We won in 2012 Tokyo district court !   
 

平成22年の事案  

＜試用期間中に受動喫煙改善を求めた労働者を、本採用拒否した事案＞ 

 社長と従業員4名の小規模会社。 

 社長は自席喫煙。 喫煙室など無し。 

→ 受動喫煙で、動悸・咳・頭痛・吐き気・不眠 

→ 社長に改善を求めたところ、本採用拒否 

→ 解雇無効で会社を訴えた 

→ 平成24年8月23日判決 
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Article 19 Liability 
History of Tobacco Litigation in Japan  Workplace 

 We won in 2012 (cont.) 
The judgment ruled again the employer liability to 
protect workers health from passive smoking and 
ruled that the dismissal had been invalid and 
ordered the company to compensate the worker for 
$ 47,500. 
 

平成22年の事案  

＜試用期間中に受動喫煙改善を求めた労働者を、本採用拒否した事案＞ 

 平成24年8月23日判決（確定判決） 

被告代表者は,使用者の責務として(労契法5条) ,原告に対し,より積極的に分煙措置の
徹底を図る姿勢を示した上、就労を促し,その勤務を続けさせる必要があった。 

本採用拒否は、社会通念上相当として是認され得る場合には当たらず、その権利を濫用
したものとして、無効である。 

 →結果、475万円の支払いを命じた。 
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Article 19 Liability 
History of Tobacco Litigation in Japan  Workplace 

 We won in 2012 (cont.) 
The judgment ruled 
again the employer 
liability and ordered 
the company to 
compensate the worker 
for $ 47,500. 
 

平成22年の事案  

＜試用期間中に受動喫煙改善を求めた労
働者を、本採用拒否した事案＞ 

 平成24年8月23日判決（確定判決） 

本採用拒否は、無効である。 

 →結果、475万円の支払いを命じた。 
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Article 19 Liability 
History of Tobacco Litigation in Japan  Workplace 

 <Conclusion> 

Cases against employers in workplaces 
with second-hand smoke have been 
successful. Still, winning is not so easy. 
Successful cases need substantial judicial 
evidence and particularly devoted efforts during 
proceedings. 

However, lawsuits against employers 
related to passive smoking are 
certainly making progress. 
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Article 19 Liability 
History of Tobacco Litigation in Japan 
 

 
<Conclusion> (cont.) 

But we still have not achieved justice 
against JT and Gov't. 

My opinion is that JT should be more 
liable than civil employers as it is an 
enormous player. We need to establish 
the liability of JT.  

 

Next I argue JT's liability again. 
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Article 19 Liability 
History of Tobacco Litigation in Japan 

In 2008 one of the taxi drivers described above 
filed against JT for damages and injunctions. His 
lawyer is me. He has never smoked. He suffered 
from heavy passive smoking from his passengers for 
more than 25 years in his taxi. He developed 
larynx cancer and heart disease. 

The judgment will be given on 14th January 2014 in 
Tokyo district court. I hope, for the sake of 
justice, that the courts will decide in our favor. 
現在係属中の訴訟 安井幸一v.s JT 受動喫煙（慢性疾患）訴訟  

・タクシー運転手として就業 

 1953年から88年まで、毎日重度受動喫煙 

 →狭心症・喉頭がんを発症 

  →ＪＴを被告として、裁判（東京地裁） 詳細は、次号『禁煙ジャーナル』に掲載。 

  来年（2014年）1月14日（火）13時10分 712号法廷にて、判決予定。 
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Type of Litigation 受動喫煙訴訟の類型  

                                 Defendant 
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Victims 
受動喫煙 
被害者 

 

Gov't 
国 

 

Employer 

職場・施設管理者 ◇労働裁判（民事） 

the employer liability to protect workers health  
・職場の安全配慮義務違反  the most successful cases now in Japan 
・解雇無効 
◇個人への不法行為訴訟（民事） 

Industrial Accident 
Compensation Insurance Act 
職場の労災裁判（行政訴訟） 
 
Tort (State Redress Act) 
国家賠償 
 
 

ＪＴ 

             Tort Litigation:  
We need to establish TI liability 
不法行為訴訟：真の加害者・公害企業 

Article 19 Liability 
History of Tobacco Litigation in Japan 


